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The Office of Federal Contract Compliance Programs (OFCCP) recently 
posted the following list of “frequently asked questions” concerning the Su-
p r e m e  C o u r t ’ s  d e c i s i o n  i n  R i c c i  v .  D e S t e f a n o 
[http://www.dol.gov/ofccp/regs/compliance/faqs/Ricci]:  

 

1. I've heard that the Supreme Court has issued an employment dis-
crimination decision called Ricci v. DeStefano? What was the case 
about?  

 

In Ricci v. DeStefano, 129 S. Ct. 2658 (June 29, 2009), the Supreme Court 
addressed when an employer may take a race-based action in order to cor-
rect a potentially discriminatory employment practice. Specifically, Ricci 
addressed whether the City of New Haven, Connecticut discriminated 
against a group of white firefighters in violation of Title VII of the Civil 
Rights Act when the City failed to certify and use the results of a test given 
to employees vying for promotions within the fire department. The City 
did not use the test results because they had an unintentional adverse im-
pact on minorities and the City believed it would be liable for discrimina-
tion against minorities if the promotions were awarded. The City's decision 
negatively affected the white candidates, who had expected to be promoted 
but were not.  

 

In its decision, the Supreme Court held that the City's action constituted 
intentional race-based discrimination that was not justified by a valid de-
fense, in violation of Title VII. The Court found that New Haven's desire 
to avoid or remedy unintentional adverse impact on minority candidates, 
without more, was not a sufficient justification for its challenged action. 
Rather, the Court ruled, to justify such a race-based selection decision, an 
employer was required to demonstrate "a strong basis in evidence" that its 
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challenged employment action was necessary to prevent unintentional disparate impact against minor-
ity candidates. The Court held that the City did not demonstrate that it had a strong basis in evidence 
that it would have been liable for disparate impact discrimination if it had certified the test results. 

 

2. Does the Supreme Court's decision in the Ricci case change how OFCCP will conduct compli-
ance evaluations of contractors' employment practices?  

 

No. The Ricci decision does not affect how OFCCP examines the use and impact of selection proce-
dures, such as tests. OFCCP will therefore continue to assess whether a contractor's use of its particu-
lar selection procedures complies with the Uniform Guidelines on Employee Selection Procedures 
(UGESP) at 41 CFR Part 60-3, available on-line at http://www.dol.gov/dol/allcfr/Title_41/Part_60-
3/toc.htm. 

 

3. Does the Ricci decision change contractors' affirmative action obligations or their obligations 
regarding the use and validation of tests?  

 

No. Ricci does not change a contractor's affirmative action obligations under the mandates enforced 
by OFCCP. Likewise, a contractor's obligation to comply with UGESP when using a test as part of its 
selection process remains the same. If a test has a disparate impact on a particular race, ethnic group 
or gender, the test must be validated as to the particular job for which it is being used. The contractor 
must also investigate alternative selection procedures, and must use an alternative procedure if it 
would result in less adverse impact and would be valid for the job in question.  

 

4. What should contractors do in light of the Ricci decision?  

 

To comply with its nondiscrimination obligations, a contractor must examine its tests and other selec-
tion procedures to identify whether there are any problem areas in terms of adverse impact on a par-
ticular race, ethnic group, or gender, and to prevent prohibited discrimination from occurring. The 
Ricci decision indicates that an employer's failure to conduct an appropriate job analysis, or to vali-
date a test or other selection procedure prior to its implementation, places an employer in a position 
that may be difficult to defend should the test be found to have an adverse impact after it is used.  

 

On the other hand, contractors that are proactive and subject their tests and selection procedures to 
validity studies performed in compliance with the technical standards of UGESP prior to implementa-
tion will be more likely to avoid problems and successfully defend against any claim of disparate im-
pact. Contractors may also wish to "pre-test" their tests to determine if they would result in adverse 
impact. The test results would not be made known to candidates or hiring officials, and if adverse im-
pact is revealed, the contractor will have the opportunity to make appropriate adjustments or find a 
suitable alternative before using the procedure to make actual selections.  
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5. How will OFCCP address an allegation of discrimination, like that in Ricci, based on a company's 
decision not to use test/selection procedure results because of possible adverse impact?  

 

Although OFCCP might learn of a Ricci situation during a compliance review, it is more likely that such 
an allegation would be raised in the context of a discrimination complaint filed with OFCCP or the EEOC. 
Under a Memorandum of Understanding regarding complaint processing, OFCCP generally refers individ-
ual complaints to the EEOC for investigation and resolution, but retains and processes class complaints. If 
OFCCP receives a class complaint from applicants or employees who believe that they were discriminated 
against when a contractor refused to use the results of a selection procedure, OFCCP will investigate the 
complaint using established complaint procedures. Where the contractor defends its action by asserting 
that using the selection procedure could result in liability for an unlawful adverse impact based on race, 
ethnicity, or gender, OFCCP will evaluate whether, as prescribed by Ricci, there is a strong basis in evi-
dence for the contractor's claim.  

����������	
��������
�����

In a case involving the resignation of a city human 
resources director, the court of appeals revisited the 
issue of under what circumstances an employee’s 
voluntary resignation constitutes a constructive dis-
charge.  Consistent with past precedent, the court 
found that when an employee chooses to resign to 
avoid the possibility of being discharged for mis-
conduct, the resignation is not a constructive dis-
charge unless the employee presents evidence of 
harassment at work. 

 

The case, Mercer v. City of Fond du Lac, 2009 AP 
505 (Dec. 16, 2009), when concerned the resigna-
tion of Benjamin W. Mercer, who was the City of 
Fond du Lac’s human resource director.  In June of 
2004, Mr. Mercer was the subject of an investiga-
tion by the city and local police, who suspected that 
Mr. Mercer was viewing pornography on his work 
computer.  The investigation concluded that Mr. 
Mercer had been using his work computer to view 
pornography, but the police did not press charges 
because they did not find that Mr. Mercer had been 
viewing child pornography. 

Although no charges were pressed, the city manager 
Tom Ahrens, issued a letter reprimanding Mr. Mer-
cer for violation of the city’s employment policies.  
The letter revoked Mr. Mercer’s Internet privileges 
and directed him to obtain counseling.  The letter 
was added to Mr. Mercer’s personnel file, but Mr. 
Ahrens informed Mr. Mercer that if he complied 
with the terms of the discipline, the letter would be 
removed from his personnel file in six months. 

 

In March of 2005, the city revisited the issue of Mr. 
Mercer’s behavior in a closed city council meeting.  
The purpose of this meeting was to discuss Mr. 
Ahrens’ performance, including his handling of Mr. 
Mercer.  At the meeting, the council asked Mr. 
Ahrens whether he intended to take additional disci-
plinary action against Mr. Mercer because “some of 
the images viewed by Mr. Mercer possibly con-
tained child pornography”.  In addition, the city re-
quested an independent investigation of Mr. Mercer 
by the Wisconsin Department of Justice. 
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Employee’s Resignation Extinguishes Claim for Wrongful Termination 
By Andy N. DeClercq, BOARDMAN Law Firm 
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After the council meeting, Mr. Ahrens went to Mr. 
Mercer’s home and told him that the city council 
“wanted [Mercer] gone”.  M. Mercer interpreted this 
to mean that he was being given a choice:  he could 
either resign or be terminated.  In order to “try to 
maintain some sort of employability”, Mr. Mercer 
chose to resign, and he submitted a letter of resigna-
tion several days later. 

 

Months later, in December of 2005, Mr. Mercer 
filed suit against the city, the council members and 
Mr. Ahrens.  Mr. Mercer’s complaint raised several 
claims, all of which were premised on a theory that 
his resignation constituted a wrongful discharge by 
the city.  Mr. Mercer argued that his resignation was 
the result of an “indirect mandate” from the city 
council to terminate him.  Mr. Mercer claimed that 
the city’s employment policies constituted a contrac-
tual agreement regarding how he would be disci-
plined.  He argued that under these policies, which 
called for progressive discipline, he could not be dis-
ciplined twice for the same conduct.  Therefore, he 
argued that because he had received a letter of disci-
pline for his conduct, it was a contractual violation 
for the city to later “rediscipline” him for the same 
conduct by issuing an “indirect mandate” for his ter-
mination.  In response, the city argued that by volun-
tarily resigning, Mr. Mercer extinguished any claims 
of wrongdoing.  The trial court agreed with the city, 
and granted summary judgment against Mr. Mercer.  
The court of appeals affirmed. 

 

In its decision, the court of appeals discussed the 
flaws in Mr. Mercer’s claim that his resignation con-
stituted a wrongful discharge.  The court acknowl-
edged that under the theory of constructive dis-
charge, if an employee is forced to resign, the resig-
nation may be “tantamount to a termination”.  But 
the court explained that for this to be the case, there 
must be evidence that the employee faced “harassing 
behavior sufficiently severe or pervasive to alter the 
conditions of [his or her] employment” and that “the 
abusive working environment because so intolerable 
that [his or her] resignation qualified as a fitting re-
sponse”.  The court found that Mr. Mercer presented 
no such evidence.  The court emphasized the fact 
that Mr. Mercer resigned to avoid the impact that an 
involuntary termination would be on his employabil-
ity.  The court also noted that as the city’s human 
resources director, Mr. Mercer should have under-
stood the consequences of his resignation.  Citing 
past precedent, the court explained that under Wis-
consin law, “[a] resignation resulting from a choice 
between resigning or facing proceedings for dis-
missal is not tantamount to discharge by coercion”.  
Thus, the court found that Mr. Mercer’s resignation 
was not a constructive discharge. 
 

Copyright 2009, Boardman, Suhr, Curry & Field LLP 
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The Seventh U.S. Circuit Court of Appeals (which covers Illinois, Indiana, and Wisconsin) recently ruled 
that a public employee whose employment is "at-will" does not have a legitimate expectation of continued 
employment based on the procedures and findings of a disciplinary panel that convert his at-will employ-
ment into "for cause" employment. In so holding, the court ruled that the existence of grievance proce-
dures does not establish a due-process right to continued employment, even if those procedures are actu-
ally followed.  

 

State employee sues following disciplinary hearing  

 

Mark Rujawitz was an employee of the Illinois Department of Transportation (IDOT). He was discharged 
for unlawful conduct after violating a court order prohibiting him from coming within 100 feet of his ex-
girlfriend, who was also employed by IDOT. Following his discharge, IDOT convened a disciplinary 
panel to review the decision to terminate him.  

 

The panel concluded that Rujawitz should not have been discharged because the contact with his ex-
girlfriend was incidental. In addition, it found that his due-process rights were violated because IDOT did-
n't present sufficient evidence to support the discharge. The panel recommended that a lesser level of disci-
pline was more appropriate. The secretary of IDOT, Timothy Martin, agreed with the panel, reinstated Ru-
jawitz, changed the discharge to a suspension without pay, and transferred Rujawitz to a different office.  

 

Rujawitz sued Martin under 42 U.S.C. Section 1983, alleging that his Fourteenth Amendment due-process 
rights to property were violated because he was constructively discharged by the transfer and denied back 
pay. He claimed that IDOT's disciplinary procedures and the finding of the disciplinary panel gave him a 
substantive due-process right to continued employment, meaning he could not be discharged without 
cause. 

 

The district court dismissed Rujawitz's lawsuit because IDOT's policy manual expressly disclaimed any 
form of "for cause" employment and ruled that the disciplinary procedures used by the department simply 
reinstated Rujawitz as an at-will employee.  

 

No expectation of continued  

 

On appeal to the Seventh Circuit, Rujawitz argued again that IDOT's disciplinary procedures, the finding 
of the disciplinary panel, and Martin's decision to adopt the panel's recommendation granted him a sub-
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stantive property right in his continued employment. The court began its analysis by noting that under Illi-
nois law (which is similar to Wisconsin law), "a person has a property interest in his job where he had a 
legitimate expectation of his continued employment based on a legitimate claim of entitlement." That ex-
pectation must originate by statute, ordinance, contract, or understanding. 
 

The Seventh Circuit noted that there was no statute, ordinance, or express agreement that gave Rujawitz 
that right. The court rejected his assertion that IDOT abandoned the "at-will" employment disclaimer in 
its policy manual by establishing formal disciplinary procedures and by finding in his favor at the disci-
plinary hearing. The court ruled that those actions did not "upgrade Rujawitz's status from at-will to ten-
ure. 

 

The court held that "procedural guarantees, whether relied upon or not, do not establish a property interest 
protected under the Fourteenth Amendment's Due Process Clause." The court found Rujawitz's arguments 
"meritless" and ruled that a legitimate expectation of continued employment must originate from the na-
ture of the job, not from disciplinary procedures. The court relied heavily on the fact that IDOT's manual 
expressly stated it didn't constitute an employment contract and disclaimed any type of "for cause" em-
ployment. 

 

The court stated that accepting Rujawitz's arguments would contravene public policy as "what Rujawitz 
argues might well prompt IDOT to stop giving such procedures to at-will employees." Finally, the court 
chided Rujawitz, stating that he was "trying to penalize the state for providing him a process that ulti-
mately got him his job back." Rujawitz v. Martin, 2009 WL 859898 (7th Cir., 4/2/2009).  

 

Bottom line  

 

For at-will employers, this case demonstrates the importance of using clear disclaimers in employee pol-
icy manuals and similar literature that expressly state that you are not entering into an employment con-
tract with your employees. Policy and training manuals provide strong evidence of the nature of an em-
ployment relationship and are therefore particularly important when you are faced with a due-process 
claim asserting that an employee has a legitimate claim of entitlement to continued employment. The de-
cision also demonstrates that courts will not penalize you for establishing disciplinary procedures that en-
sure at-will employees are treated fairly.  
 

Timothy M. Barber is an attorney with Axley Brynelson, LLP. He can be reached at (608) 283-6740 or tbarber@axley.com.  

WISCONSIN EMPLOYMENT LAW LETTER provides informatio n about current employment law issues under Wisconsin and 
federal law. It is designed to alert you to legal issues and does not constitute legal advice. Questions about your company's problems 
and issues should be presented to the employment law attorney of your choice. 

Reprinted with permission from Wisconsin Employment Law Letter 

www.HRhero.com.  Copyright 2010 M. Lee Smith Publishers LLC  
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