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Supreme Court Recognizes Right Of
Public Employers To Search
Electronic Communications

On June 17, 2010, the U. S. Supreme Court unanisnbetd that a public employe
search of an employee's text messages was reas@mabtlid not violate the employe
constitutional rights. The decisi@mverturned a ruling by the United States Court pf

peals for the 9th Circuit, which found the empldyerearch was unreasonable in sq

and, therefore, violated the Fourth Amendment ef @onstitution which prohibits un-

reasonable searches and seizu@dy.of Ontario v. Quon.

The decision marked the first time the Supreme Clwas considered the privacy prot

tions applied to text messages and helps to déiméoundaries of privacy protectig
in electronic communications. The decision's affition of an employer's right to cg
duct reasonable searches in furtherance of legitim@rkplace objectives is a victd
not only for employers, but also for President Odsnadministration, which had argy
that government employees generally have no rebboeapectation of privacy in ele
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tronic messages sent on computers or communicalémces supplied by their e
ployer.

Use of Company Pagers Nothing to LOL About

@

County Employee Gets Tif:zi 6
in FMLA Interference Cag«

Since 1999, the City of Ontario, California, hadritten "Computer Usage, Internet gnd

E-mail Policy,"” which restricted employees’ usectiy-owned computers and associa
equipment and programs, such as email. The polaay@d employees that they had

expectation of privacy in network activity and thia¢ City reserved the right to moni
and log all online activity. Additionally, the poli strictly prohibited employees frg
using "inappropriate, derogatory, obscene, suggestiefamatory, or harassing langu

in the e-mail system." Sgt. Jeff Quon, an emplaykthe city police department, sig
a statement acknowledging that he had read andstodd the policy.
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In 2001, the City obtained pagers with text-messagiapabilities and issued them
members of the SWAT team, including Sgt. Quon esart members could more rapi
and effectively coordinate responses to emergentries staff meeting, team memb
were reminded that all pager messages were coadidenail messages and, there
subject to the Computer Usage, Internet and E-Rality. Later, the City sent a men

a)
-

Communications  (Contd. on page 2)

iy

ore
O-

I's




Communications  (Contd. from page 1)

randum expressly stating that mgs
sages sent on pagers were considgr
e-mail messages and subject to thg

policy.

Each pager issued to SWAT te "

members had a monthly charac
limit and a supervisor who had "fisc
responsibility” for the department, L

i

9th Circuit analyzed whether t
Ssearch was reasonable and dd
e’%:ined it was not because it was
the "least intrusive means" to det
mine if Sgt. Quon was exceeding
haracter limit for work-related re
ons. Accordingly, the 9th Circl

Prior to reviewing the text message
%&e investigator redacted all messag
nt or received while Quon was off
uty. Thereafter, he reviewed the
content of the messages sent durlng
work time and determined that in one
onth only 57 of 456 messages s¢ntPund the search was unreason
during work hours were work relateq. 2nd. therefore, unlawful.
Several of the personal messad

contained sexually explicit commun

es
~ The City of Ontario appealed the c{

Steven Duke, oversaw the bills for
the pagers. Lt. Duke reminded Qu n

that messages sent on the pa
could be audited. If an employee €

ceeded the character limit, Lt. Duke 4 in violati £ Ci I
requested that the employee pay {hfPund in violation of City rules ang

overage amount and stated that if
overage amount was paid, he wol
not audit or review the messages. S
Quon exceeded his character limit
multiple occasions and each tin]
paid the City for the overage.

After Lt. Duke grew tired of being
the "bill collector," the Chief of Po
lice decided to audit the messages
two officers who exceeded the chg
acter limit, including Sgt. Quon. Th
purpose of the audit was to determi
if overages were caused because
character limit set by the City was td
low or if it was due to personal use
the pagers.

To conduct the audit, the City ok
tained the transcripts for two month
of messages and Lt. Duke review
the transcripts. Lt. Duke determing
that many of the messages sent 3
received by Quon were not work r¢
lated and some were sexually €
plicit. Lt. Duke reported his finding
to the Police Chief and Quon's supg
visor. After reviewing the transcripts
the Police Chief referred the matter
the internal investigations divisio
and an investigator was assigned
conduct an internal affairs review.

_cations between Sgt. Quon and thne@O the Supreme Court, arguing t

nd'\li'dual.sh h'?] W'f?{ a female cop "[t]o warrant Fourth Amendment pr
orker with whom he was romant- yoqtjion  a  government employe

cally involved, and another officel. expectation of privacy must be o
Based on the investigation, Quon WBSHat society is prepared to consi

reasonable under the operational

&llegedly disciplined. alities of the workplace." The Ci

Id also argued that based on the its
gli'_egal Battle Over Sexting And Pri- icy e_md the reality Of. the workplace
)r\/acy particularly for public employees
e Sgt. Quon's belief that messages

SOOH aftel‘ he |eal‘ned that h|S em'on h|S Work pager were private W
ployer had reviewed his personal tgxt,nreasonable.
messages, Sgt. Quon and his mesdag-

ing partners filed suit against the City
of Ontario, several employees of t
ofity, and the wireless company thatSWAT team sergeant failed to co
rprovided the texting service. Qudnport himself as a reasonable offi
b asserted he had a reasonable expectaould have, and he and the ot
ndion of privacy when sending the textplaintiffs embarrassed themsel
thmessages and the City's search wabrough their lack of restraint in usi
ounreasonable. A jury found that thea city-owned pager for personal g
pfsearch was not unreasonable gndighly private communications. T
judgment was granted in favor of theCity of Ontario should not have
City. pay for that." The Supreme Co
accepted the appeal, heard oral a

. ments on April 19, 2010, and issy
sOn appeal, the United States Court|ofggay's opinion.

bdAppeals for the 9th Circuit reversed
dthe jury's determination. The Court ¢f
Indppeals determined that the CityfsCourt Declines To Set Boundarie
p-practice of not auditing messages|ifAs To When A "Reasonable Expec
X-overages were paid created an expgcation Of Privacy" Exists
tation of privacy in the content
eremployee’'s messages. According |t
’th? oth Circuit, the expectation Fourth Amendment. A public en
toprivacy was reasonable, even thou tb
n the messages were legally "public
toecords” that could be requested
the public. Since Sgt. Quon had|a
reasonable expectation of privacy, the

Searches and seizures of public 4

urposes are judged by a standar
easonableness. Prior Supreme C

Communications  (Contd. on page 3)

eThe City's position was that "the

?)onees' property is subject to the
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The Court determined that a brogdul search under the Fourth Amer

ruling on the scope of employegs'ment.
ngprivacy expectations in employer

technological equipment would
apremature because society's expegta.ne Court concluded that conduct
sttion of privacy in technology are st & search to determine whether
bfevolving. Therefore, the Court prg-character limit on messages was
brsumed that Quon had a reasonapléicient to meet the needs of emplg
an employee had a reasonable expeexpectation of privacy and focused its€€s and the City was a "legitimg
tation of privacy. Second, if the em-decision on whether the search wadvork-related rationale.” In particulz
ployee had a reasonable expectatjoreasonable. the City had a legitimate interest
of privacy, then an employer wds ensuring that employees were
permitted to conduct a search fpr . _ paying overages fees for work-rela
"noninvestigatory, work-related put- The Court's decision not to issue ammessages and that the City was
poses, as well as for investigations [ofPinion defining or clarifying thg paying for excessive personal ca
work-related misconduct.” if the Standard for determining when gnmunications by its employees.
search was reasonable. ’ employee has a reasonable expegta-
tion of privacy in electronic commu
nications means the law in this argdinding that the search was justifi
In its decision, the Supreme CoJrtremains unsettled and will contin eby awork_-related purpose, the Co
noted that the parties disagregdo develop as technology develogshext considered whether the scops
whether Quon had a reasonable ¢xThe Court's opinion signaled thatthe search was reasonable in ligh
pectation of privacy. In particula, whether an employee has a reasprihe circumstances. The Court ¢
while the City's policy and statemenfsable expectation of privacy in elec
made clear that employees did rjotronic communications will bg

Communications  (Contd. from page 2)

decisions suggested a two-step a
Iytical framework for determining
whether an employer's search w
unconstitutional. First, a court mu
consider the operational realities
the workplace to determine wheth

search, reviewing the transcripts V
reasonable because it was an effic

have a reasonable expectation of
vacy in text messages, Quon alleg
that Lt. Duke's statements that
would not audit the messages ov
rode the official privacy and gav
Quon a reasonable expectation
privacy.

The Supreme Court expressly d
clined to determine whether Qu
had a reasonable expectation of

vacy. Eight of the Justices conclud
that the judiciary "risk[ed] error” b
defining the constitutional protectio

of privacy in electronic communica-

tions before the role of technology
our society has become clear. T
Court noted, "[r]lapid changes in th
dynamics of communication and ir
formation transmission are evide
not just in the technology itself but i
what society accepts as proper beh
ior. . . At present, it is uncertain ho

workplace norms, and the law's treaty, e city of Ontario satisfied bot

ment of them, will evolve."

rishaped, in part, by society's evolving . _
gerception of privacy in the era gfand expedient way to determi

esocial networking, text messages, apdvhether Quon's overages were
rblogging. result of work-related messaging

personal use."
of
The Purpose And Scope Of The

Search In support of its conclusion, the Co

: noted that the City only reques
Generally, searches W|thoutawarren5nd reviewed two months of tr

pare unlawful “under the Fourth ooy ang the investigator redac
‘Amendment. But the Supreme Coyrt,, off-duty messages to reduce

rl H 1
as recognized that an employef's i siveness of his review. Mor
earch, when conducted for a nonin- the Court noted that even

, over,
Svestl_gatory, work-related purpose P'Quon had a reasonable expectatio
for investigation into work-relatec

-

misconduct is reasonable and permisy,

Neiple if diti 1 or him to expect that all of his mg
H sible It two CO”,,.'“O’.‘?' are _mgt. sages were immune from auditing
®he search was justified at its incep

€0 " review because the pager had b
“tion by a legitimate, work-related issued by his employer, it was isst
purpose; and 2) "[T]he measurs

Lt FSor a work-related purpose, and
|, adopted are reasonably related to g,y ery of electronic communicatio
objectives of the search and are 1

BV ; . . OFnight be necessary for certain wo
excessively intrusive." The Suprenje ; :
N Y : PréMeelated functions, such as assessi
Court held that the search conducteqjeSIOOnse to an emergency situat

o ' The fact that the search revealed i
conditions and was a reasonable, law-
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Communications  (Contd. from page 3)

mainstream forms of electronic com-or equipment.

munications.

mate details about Quon's personal
life did not make the search unrep-

sonable.

Any Internet or e-mail policy shoul

be updated to specifically addressaye been trained in your policie

_ text messaging, the use of companymcluding policies on electronic cor
The Supreme Court rejected the 9thssued electronic devices, and the Sfhunications, harassment, and co

Circuit's finding that the search wgsof social networking sites both duri

unreasonable merely because

had repeatedly refused to require t
a search be the "least intrusiv
means in order for it to be reasonal
and to require employers to use or
the least intrusive means to conduc|
search would place an unworkab
burden on employers. In the Cour
view judges evaluating an employe

conduct after the fact can always al-

most imagine an alternative way
conduct the search that would hal
been less intrusive, but because
search could have been performed
an alternate manner does not me
the search that was conducted w
unreasonable. Accordingly, all nin
Justices concluded that because
City of Ontario's search wa
"motivated by a legitimate work
related purpose, and because it W
not excessive in scope, the sea
was reasonable" and lawful.

Learning From Quon —What This
Means For Employers

Update your policies

Many employers, like the City of On-

tario, have written policies that rg
strict employee's e-mail and Intern
use; state that employees should lir
their use of their work computers,
mail and devices for personal pu
poses; and warn that employees'
tivity and communications will bg
monitored. But many policies hay

not been updated to reflect all of tiePanies lack an expectation of priva

I@swork hours and while off-duty. You
intrusive means existed to conductpolicy should specifically state that
the search. The Court noted that|iemployees' messaging and commu

atations on electronic devices issu

lg¢oring, and employees have no expé
Iytation of privacy in the use of suc
t alevices. The purpose for such po
lecies is to dispel employees' expec
'stions of privacy.

'S

oAudit your practices

VEThe Supreme Court's decision e
pressly noted that the City of Or
ifario's policy made clear that emplo
aBes had no expectation of privac
agut the Court declined to determir
€ whether a supervisor's oral stateme
theould override an official policy
5 Therefore, you should not simply re
on the written policies to set employ
ages' expectations of privacy in ele

must auditpracticesto ensure that
neither their practices nor an
"informal” policies are inconsisten
with the written policy. Remind su
pervisors and managers to never
sure employees that their messag
and online activity will not be moni
_tored.

et
Z"tl'ailor Searches Narrowly

C

r-The law regarding expectations
hdarivacy in electronic communication
is more settled for private employer|
 Generally, employees of private corn

when using their employer's netwo

Ckronic communications. Rather, ydu

But all employefrs

should exercise caution when c¢n-
ducting a search of an employge's
electronic communications. Conduict

searches using only employees

dentiality.

iPrior to conducting the search, ¥
bdshould be able to articulate a leg

bCHNg  or searching communicatiof
hsuch as determining whether an 4
i-ployee is using work-time approp
aately or whether an employee's cd
munications with a co-worker vi
lated the employer's harassment |
icy. Finally, any search should
narrowly tailored to serve the purpd
xfor which it is being conducted a
-the results of a search or audit shq
-be communicated only to those ¢
y.ployees who have a legitimate rea
eto know the content of the commu
htg€ations.

¥For more information about how t

C_decision may affect your workplag
contact your Fisher & Phillips attg

y ney.

t

[ This Legal Alert provides an ovd
Ajiew of a specific Supreme Court
I€Cision. It is not intended to be, a
should not be construed as, legal
vice for any particular fact situation

Reprinted with permission from
bfFisher & Phillips LLP

s www.laborlaws.com.
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FMLA Update:
Administrative Interpretation Expands Definition of “In Loco Parentis”

The Department of Labor Wage and Hour Division rexently provided an Administrator’'s Interpretatitivat
clarifies the definition of'son and daughter’as it applies to an employee standiitlgloco parentis” to a child.
The interpretation provides that either day-to-daye or financial support may establish an in Ipacentis rela-
tionship where the employee intends to assumees@onsibilities of a parent, which may not includdead to a
legal relationship.

Qf “Son or daughter”is defined under the FMLA as‘hiological, adopted, or foster child, a stepchild,
= :r,»;’: a legal ward, or a child of a person standing icdoparentis, who is under 18 years of age or 18
/S "v ~ | years or older and incapable of self-care becausa mental or physical disability."Congress in-
— <> =2 ' tended the definition ofson or daughter”to include adoptive, step, or foster parents, djaas,
‘\\:-op‘f‘ grandparents or other relatives or adults, recagnithe fact that many employees who need accom-
) modations due to their child care responsibiliies not always the biological parents of the child.

The FMLA regulations definén loco parentis” as including those with day-to-day responsibtitie care for and
financially support a child. The Administratorigérpretation provides that the regulations doreqtire both day-
to-day responsibilities and financial support, afigred the following example: an employee whoviites day-
to-day care for his or her unmarried partner’'sackilith whom there is no legal or biological retetship) but does
not financially support the child would be entitied-MLA.

FMLA leave may be provided to care for a child wias a serious health condition, as well as leavthéobirth or
adoption of a child (i.e. employee who will shagually in raising a child with the child’s biologitparent). The
statutes and regulations do not limit the numbgyasénts a child may have. For example, wherdld' €lbiologi-
cal parents divorce and each parent remarrieghirewill be the“son or daughter”of all four adults.

Whether an employee stands in loco parentis tdld bhs to be evaluated based on the facts speoifi@ach case.
Factors to consider include: the age of the cliid;degree to which the child is dependent orp#reon claiming
to be standing in loco parentis; the amount of supprovided; and the extent to which duties comin@ssoci-
ated with parenthood are exercised. In cases wdreemployer has questions about whether an engtyela-
tionship to a child is covered under FMLA, the eayglr may require reasonable documentation or s&teof the
family relationship. A simple statement assertimaf the family relationship exists is all thahseded in situations
where there is no legal or biological relationship.

Publication of the new Genetic Information Nondiscr imination Act (GINA)
and American’s with Disabilities Act (ADA) regulati ons,
originally expected this summer, has been delayed.

News You Can Use Page 5



COUNTY EMPLOYEE GETS TRIAL IN FMLA INTERFERENCE CAS E

By: Attorney Timothy D. Edwards, Axley BrynelddrP

The Seventh Circuit (which covers Wisconsin) rdgaetersed the dismissal of a case in favor oféhgloyer after
concluding that the employee had presented suffi@eidence of retaliation. The case is importaetduse it reveals
how stray comments, positive performance reviend,the timing of an adverse action can work togetbesupport a
retaliation claim under the Family and Medical Lea&ct (FMLA). Let’s take a look at the court’s dsan.

a
F@ Background

In 1986, Sheboygan County hired Dorothy Goelzea &gist in the register of deeds office. She nemgtia number of
promotions, and in 1999, she became the adminisrassistant to Adam Payne, the county’s admatist coordina-
tor, who consistently gave her good performancéuati@ans. In 2000, she received an overall perforreascore of 3.8
(out of five) and received a 1.5 percent merit payease. She received similar evaluations in tags/that followed,
along with merit increases, and she was consigtesittd above average in attendance.

Goelzer began experiencing significant health is30e2002. She took more than 300 hours of sickddaat year,
prompting her supervisor to note in her review tta’d taken “39 days of sick leave in 2002.” Geeleontinued to
have health problems in 2003, resulting in 176.6ré®f leave. Payne again commented on her uselofeave in her
2003 evaluation and denied her a merit increasa.riremo, he told her that her absences had “pegbehallenges in
the functionalities and duties associated withatfiee.”

In 2005, Goelzer used 94 hours of sick leave aokl donumber of days off to assist her mother widdival issues. Ac-
cording to Goelzer, Payne refused to award herbatantial merit increase because she had missddtoattend ap-
pointments with her mother. The following year, @ee learned she would need foot surgery. She dtduman FMLA

leave request and provided a medical certificafitom supporting her request.

Soon after, Payne was appointed as the administi@at&@heboygan County. Two weeks before Goelzey seheduled
to undergo foot surgery, she was terminated. Ipsupf the decision, Payne sent her a letterrggétiat her position
had been eliminated.

Goelzer filed a lawsuit in federal court allegitngt the county violated the FMLA by failing to reist her to her origi-
nal position after her FMLA leave ended and thatdbing so, it had discriminated against her inatioin of the Act.
The district court dismissed the case in favohefd¢ounty, and Goelzer appealed, addressing oaligMiLA determina-
tion.

@ Seventh Circuit's Opinion

The Seventh Circuit reversed the lower court’s slenoi As a preliminary matter, the Court of Appeadded that the
FMLA allows an eligible employee with a serious ltle@ondition rendering her unable to perform hay jo take 12
workweeks of leave during a 12-month period. UriderAct, an employee on leave is entitled to btored to the same
or an equivalent position upon return from quatityleave. The FMLA prohibits an employer from iféging with or
Interference  (Contd. on page 7)
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Interference  (Contd. from page 6)

denying the exercise of an employee’s rights utiterAct. Finally, it is unlawful to retaliate orsdiriminate against
an employee for exercising her rights.

The court then addressed Goelzer’s interferenaenaggt. To prevail, she had to show the following:
(1) she was eligible for the FMLA'’s protections;
(2) she was entitled to take leave under the Act;
(3) she provided sufficient notice of her intemtake leave; and
(4) her employer denied her FMLA benefits to whitle was entitled.

The only question was whether Goelzer was firegoréwent her from exercising her right to reinstaatnThe court
concluded that a jury could reasonably conclude¢ Breyne and the county interfered with her rightslar the
FMLA. The court pointed to comments that Payne mader performance evaluations suggesting thaatien-
dance was a problem. Additionally, in a 2004 meh®referenced an eye surgery she’d had, which steg¢hat
she lost her job because she exercised her righkéoFMLA leave. When coupled with his comment gtz was
going to lose her job two weeks before another culeel leave, the court concluded there was sufficéeidence
that Payne and the county interfered with her sigimtder the FMLA.

The court also concluded there was enough evidiemaejury to conclude that Goelzer was fired fakihg FMLA
leave. Again, the court pointed to the negativearsion her evaluation, the timing of the decisamg inconsisten-
cies in Payne’s explanation of his decision to fiex. For those reasons, the Seventh Circuit redetise lower
court’s dismissal in favor of Payne and the cowartgt sent the case back for tridbelzer v. Sheboygan Counyo.
09-2283 (May 12, 2010).

- W | Bottom Line

This case makes a couple of critical points. Frestparks by a supervisor about an employee’s usdvibfA leave
can provide evidence of discriminatory intent. Bt reason, you should always refrain from makiegative com-
ments about an employee’s use of FMLA leave orradeseassociated with FMLA leave. Second, courtisalvilays
scrutinize the timing of an adverse job decisiomealation to protected activity. In this case, dwart isolated the
fact that Goelzer was terminated shortly beforevgae scheduled to take FMLA leave.

Timothy D. Edwards is an attorney with Axley Brgoel, LLP. He can be reached at (608) 2881 or tedwards@axley.com.
Reprinted with permission from Wisconsin Law Letter
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A New Pitfall in Employee Discrimination Claims
By Tim Gould, HR Morning
http://www.HRMorning.com

The Supreme Court just made it easier for employ@sse you for discrimination. Here’s the dedieThigh court
extended employees’ opportunity to file bias claifnen the time a discriminatory practiceastablishedo eackh
time the practice iapplied

Confused? Bear with us. Here's how the case undolde

The City of Chicago designed a test to rank apptedor openings in its Fire Department. A groupapplicantg
complained to the Equal Employment Opportunity Cassion, saying the test had a “disparate impactblack
job candidates — in other words, the test unfatigninated more black applicants than white.

When the EEOC took the case to court, the City edighat the alleged discriminatory act occurred miicagg
authorities released the new exam and announceksiits would be separated into three categoriejeeted
qualified and well qualified.

But the applicants failed to initiate their complkawithin 300 days of the new exam’s adoption —tthe limit for
filing a claim with the EEOC.

An appeals court ruled against the applicantsngafie alleged discrimination occurred when thée results were
sorted into three categories — “the hiring onlyapiplicants classified ‘well qualified’ was the ammatic conser
quence of the test scores rather than ... a fresbf aiscrimination.” Thus, the applicants missed 890-day dead
line.

Actions count

The Supreme Court rejected that reasoning. Undésliath, the court wrote, each time an employesesa particula
employment practice that causes a disparate irhjpaca fresh act of discrimination.

And since the applicants had filed their complaithin 300 days of when candidates who took tharexsere ac
tually hired — when the City actualgppliedits allegedly discriminatory policy — the claimudd stand. The cage
now goes back to the lower court for a decisionhenmerits.

What's to be learned here?That you might want to double-check your polidiesnake sure they don’t unintgn-
tionally favor one group of employees over anothée’'ve never run across a company that set outriie \is-
criminatory policies. But it's surprisingly easy meake rules and regs so airtight they inadvertgmiitya particulay
sector of workers under unfair pressure.

Those innocent mistakes can often prove to be expgnsive in court.

Cite: Lewis et al. v. City of Chicago
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EMPLOYERS MUST PROVIDE “REASONABLE BREAKS”
FOR NURSING MOTHERS

2 iy

New FLSA Provision Mandates Breaks, Private Spacentil Child’s First Birthday [

A new amendment to the Fair Labor Standards AcS@)Lcontained in Section 4207 of the Patient Pro-
tection and Affordable Care Act of 2010 (PPACA)ades that employers must offer “reasonable breaks”
for nursing mothers. Under the new law, an emplogast provide “a reasonable break time for an em-
ployee to express milk for her nursing child fong year after the child’s birth each time such keyge
has need to express the milk.”

In addition, the employer must offer an employgwigate “place” to express breast milk. The st&ilg-
fines “place” as a location that is “shielded freraw and free from intrusion from coworkers and -
lic” and it specifically excludes “bathrooms” as @ppropriate “place”.

No Compensation Required

D
ing “reasonable breaks” during “work time”. The goyer may not, ho a g
ever, dictate the scheduling of the break timestdad, the nursing mot >

may take a “reasonable break time” each time she¢hwaneed to do so.

Under the new law, an employer is not requiredoimpgensate mothers ta

The law does not define what is “reasonable” ortvdoastitutes “work time”. Current Department af-L
bor (DOL) regulations provide that an employer ne@hpensate employees for rest breaks of short dura
tions, typically spanning 5 to 20 minutes as comnmothe employer’s industry. By contrast, the Dds
exempted longer meal breaks from this requireméimtil the DOL issues guidance on this issue, emplo
ers need not compensate employees under the new law

Undue Hardship Exception

The FLSA amendment affects all employers, withnaited exception for certain small employers. Spe-
cifically, Section 4207 exempts any employer wighwér than 50 employees from compliance if the new
requirements would impose an “undue hardship”. e would recognize an undue hardship if the em-
ployer incurred significant difficulty or expense complying with the new law, when considered ilate
tion to the “size, financial resources, naturetarcgure” of the employer’s business.

Some employers may recognize this “undue hardslipjuage as similar to the fact-intensive inquiry

used to evaluate whether an employer must provideasonable accommodation under the Americans
Mothers (Contd. on page 10)
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Mothers (Contd. from page 9)

with Disabilities Act. Future guidance from the D@ay reveal whether this “undue hardship” standard
under the FLSA will be applied in a similar manner.

Since the FLSA applies to virtually all employettsis requirement may be especially challengingtiier
large employer that has several small stores dlitfes across the nation. The lack of any exaapter-
tinent to employers with more than 50 employees siggal that the new amendment will be applied
across-the-board for large employers, but the D@l nefine this issue as well.

No State Law Preemption

AAAAAA

At least 24 states, Washington, D.C. and Puerto Rave enacted workplace laws
* relating to nursing mothers. The new FLSA amendnter®s not preempt state
laws that offer “greater protections” than Sec#@®7 of the PPACA.
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Examples of states with broader laws include Caloyavhich requires
employers to provide a reasonable break time foeraployee to ex- @
press breast milk for her nursing child for up ¥mtyears after the
\ ph)
= ¥
JL_

child’s birth, and Maine and Vermont, which havenigr laws that
extend the time frame for up to three years afterchild’s birth. Mis-
sissippi, Montana and New York have laws that gsbhemployers
from discriminating against breastfeeding mothkeg tise lawful brea
time to express milk. Under Indiana law, privateptoyers with more
than 25 employees must provide, among other thengsivate locatior
for mothers to express breast milk, and public eygrs must provid
mothers with paid breaks that run currently withestbreak times a
ready offered to the employee, if possible.

Next Steps for Employers

The statute does not include an effective datensibthe DOL issues further guidance, employeisuddh
consider the provision effective immediately. Eoygrs should reexamine current policies and proce-
dures to ensure compliance with this amendmented=LSA. Additionally, employers should identify
private spaces for nursing mothers, train managemigout the new requirements and timely communi-
cate this new right to employees.

This article was drafted by the attorneys of OgletDeakins, a national labor and employment lam fihat repre-
sents management. This information should noebed upon as legal advice.
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Wisconsin’'s Statewide
Smoke-Free Air Law

Wisconsin Act 12, the Statewide Smoke-Free Air Laeagcome effective July 5, 2010. The
law prohibits smoking in many enclosed areas, ohalg government buildings and a&h-
closed placegthat are not listed separately) that plieeces of employment public places

8§ An “enclosed place”is defined as a structure or area that has aawdfmore than two substantial walls. A
“substantial wall” is a wall with an opening that may be used tovalor in from the outside that is less than
25% of the wall's surface area.

8§ A “place of employmentis defined as any enclosed place that employeenatly frequent during the course
of employment, such as an office, a work area,lewaéor, an employee lounge, a restroom, a conferemom,
a meeting room, a classroom, a hallway, a stairadgbby, a common area, a vehicle or an emplogéstaria.

8 A “public place”is defined as an enclosed place that is operetpublic regardless of whether a fee is charged
or a place to which the public has lawful accessay be invited.

The Act also specifically prohibits smoking in sgsoarenas, bus shelters and public conveyancesdtegs of whether
they meet the definition of “enclosed place”.

Cities and Villages retain their authority to enaafinances that comply with the purpose of the @&udl protect the

health and comfort of the public. If an ordinameenacted that regulates or prohibits outside smgokhe ordinance

may apply only to public property under the ensitirisdiction. In addition, the ordinance mustyde that the person
in charge of a restaurant, tavern, private cluketail establishment location in an area subjetihéocordinance may des-
ignate an outside area that is within a reasorgibtance from any entrance to the establishmergrevbustomers, em-
ployees and other associated persons may smoke.orfimance may not define the term “reasonablamtige” or set

any specified measured distance as being a “rebkodistance.”

The Act requires that persons in charge of pladesrevsmoking is prohibited take certain steps suencompliance,
such as not providing ashtrays and matches; postmgmoking” signs; asking a person to stop smgkasking a per-
son who is smoking to leave; refusing to servepirson if the place is a restaurant, tavern ompeielub; and notifying
law enforcement if the person does not leave aftérg requested to do so.

If you would like more information on Act 12, thelibwing website includes fact sheets for employard employees,
as well as a poster:
http:/mwww.wibettersmokefree.com/

The Wisconsin Department of Justice has releasefdaisory Memorandum on the smoking ban which carfdund
at:

http://www.doj.state.wi.us/news/files/SmokingBalvisory.pdf
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